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Appendix D
ETA Response to Draft Report

U.S. Department of Labor Assistant Secretary for
Empioyment and Training
Washington, D.C. 20210
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MEMORANDUM FOR: ELLIOT P. LEWIS
Assistant Inspector General for Audit

FROM: JANE OATES ;
Assistant Secretary ?S&M : M
A
SUBJECT: OIG Draft Report No. 26-11-008-03-370,
“Management and Training Corporation Did Not Ensure Best

Value in Awarding Sub-Contracts at the Clearfield Job Corps
Center”

This memorandum responds to the subject draft audit report, dated September 23, 2011, Draft
OIG Audit Report No. 26-11-008-03-370, “Management and Training Corporatior: Did Not
Ensure Best Value In Awarding Sub-Contracts at the Clearfield Job Corps Center.” We
appreciate the opporfunity fo provide input to this draft audit report and reiterate that Job Corps
center operators are not subject to all aspects of the Federal Acquisition Regulation (FAR), but
are accountable 1o the 13 considerations identified in FAR Part 44,2022, the subcontracting
consent limitations identified in FAR 44.203, and an evaluation of contractor's purchasing
system under FAR 44,303,

Our responses to the draft audit report’s recommendations follow:

OIG Recommendation 1: Strengthen center SOPs pertaining to procurement. Revisions need
to include the required documentation and evaluator signatures and the specific steps to ensure
all sub-contracts and expenditures are advertised, evatuated, awarded, and costs supported as
required by the FAR.

Response: Management accepts this recommendation in part.

Management and Training Corporation®s (MTC) procurement polices minimally must meet the
requirements of FAR Part 44,303 and FAR Part 52.244.5. MTC’s Procurement Standard
Operating Procedures (SOP) should be based on sound procurement principles such as ensuring
the solicitation is ¢lear, advertised, evaluated in a fair manner, and awarded at a fair and
reasonable price. MTC’s Contractor Purchasing System was approved in 2010, A copy of the
final report and approvel memo are available upon request

We consider this recommendation resolved.
OIG Recommendation 2; Repay questioned costs totaling $2,813,773. This includes ETA

making a final determination as to the amount of excess funds paid by the contractor to be
recovered while recognizing the value of goods and services received.
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Response: Management accepts this recommendation in part.

The OIG computed questioned cost based upon the following findings. Our remarks are
included with each finding below:

e e e e s e
Table 1: Instances of FAR non-compliance resulfing in questioned costs

EAR Sub-contracts over Expenditures over
. s $25,000 / amount of $3,000 f amount of
Non-compliance questioned costs questioned cosis
(&) Sub-contract award not
based on réquired o
responsibility checks FAR 4 22123 %35;’@ Not applicable
Subpart 44.202-2 (&) (7) and '
)
(b} Inadequate scle-source ,
justification FAR Subpart %Zf ;g éﬁ%(?) Sample.;y? 3221 (39%)
44.202-2(a} (5) and (8) e '
{c) Invoice payments without a
contracting instrument. FAR .
Subpart 44.202-2(a)(5) and Not Applicable 10 e""%ﬁ‘f&“fg“ 00%)
FAR Subpart 44.202-2 (a) :
9
18 of 41 (39%:3
10 of 12 (83%) $77,866 and
Total oo $2.036.067 $2,813,773 10 of 10 (100%)
$144,428

() We agree with the OIG in part. However, the O1G needs to clarify specifically what is meant
by “award not based on required responsibility checks™ as the itemns identified in the audit
summary as responsibility checks are not responsibility matters but appear to be evaluation
criteria or factors, The FAR requires that the contractor have a sound basis fcr awarding a
confract to a responsible veador.

() We agree with the OIG. Contractors are required to prepare jus’mﬁcatmns or sole source
awards and this must be documented in the file.

(e} We disagree with the OIG. The audit summary report indicates the paid invoices lacked
supporting documentation to validate the invoice and not that invoices were paid without a
contracting vehicle. The OIG needs to clarify the deseription for item ¢ in the table.

We consider this recommendation resolved,

OIG Recommendation 3: Provide training as needed to ensure procurement staff is proficient
on FAR reguirements.
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Response: Management accepts this recommendation.

All Job Corps center operators are required by the Job Coerps Policy and Reguirement Handbook
(PRH) to provide a minimum of 5 hours of professional development training, appropriate to the
work performed, to all center staff. OCM will ensure MTC provides appropriate procurerent
training to staff responsible for purchasing center items and awarding center support sub-
contracts.

We consider this recommendation resolved.

OIG Recommendation 4; Develop procedures for providing and documenting supervisory

oversight of center procurement.
i

Response: Management accepts this recommendation in part.

OCM will direct MTC to update SOPs to provide for regulatory and statutory oversighi, rather
than supervisory oversight.

We consider this recommendation resolved.

016G Recommendation 3. Strengthen procedures to enswe MTC Clearfield complies with the
FAR when awarding sub-contracts and purchase orders and claiming related cost. This should
include reviewing MTC Clearfield JCC procurement activities for specific FAR compliance

" during on-site cenfer assessments. ’

Response: Management accepts this recommendation in part,

OCM will ensure MTC complies with regulatory requirements, Further, OCM will work with
QIC to provide tools to COTRy/Project Managers to assist in the monitoring of the purchasing
pragtices of MTC at the Clearfield Job Corps Center.

We consider this recommendation resolved,

OIG Recommendation 6; Review all future MTC Clearfield JCC sub-contracts for FAR
compliance prior to approval. '

Response: Management accepts this recommendation in part,

MTC has an approved purchasing system; as such, the majority of MTC subcontracts de not
require Contracting Officer (CO) approval prior to the contract’s execution. However, OCM
will provide additional tools to regional COs to ensure a thorough review of poteniial
subcontracts and will require MTC to submit subcontract agreements for the Clearfield Job
Corps Center to the Regional Contracting Officer. Further, OCM will modify the MTC CPSR
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approval memo to reflect the exception for the Clearfield JCC subcontracts. The Regional CO’s
review of sub-contracts and purchase agreements will ensure; proper market research,
advertisement, competition, basis of award, and cost/price analysis or comparison has been
completed prior to granting approval to the contractor.

‘We consider this recommendation resolved.

Based upon the aforementioned responses, we antieipate the audit report’s recommendations will
be resolved and can be closed upon completion of the corrective action, OIG clarification will
be reviewed to determine if resolutions need modification.

If you have questions concerning this document, please coniact Linda K. Heartley, ETA’s Head
of the Contracting Activity, in the Office of Contracts Managemient af (202) 693-3404.

Ce: T. Michael Kerr, ASAM
Ed Hugler, OASAM
Edna Primrose, Job Corps
Darlene Lucas, ETA Audit Liaison
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Appendix E
MTC Response to Draft Report
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Senior Vice Presidenl Fax: B01,683.2000
Chief Financial Oficer and Secratary-Treasurer wrerw mickraing com

Qctober 19,2011

Ray Armada

CHfice of Inspector General
LLS, Degartinent of Labor

200 Constitution Avenwe, N.W.
Room 53306

Washington, 0.0, 20210

[te: Response to Deaft Audit Report — Audit of Clearfield Job Comps Center
Diear Mr. Armada:

Management & Teaining Corporation {(MTC) appreciates the opportuiity to respond to the September
2001 Dyt Awefie Report issued by the Office of Audit, Offiee of Inspector General (O1G), U5,
Dupartment of Labor (D0OL), regarding the Clearficld Jobs Corps Center (“Clearfield JOC™), Yon
indicated that your audit objective was to determing "Did Clearfield award comteacts and claim costs in
teeordanee with the Federal Acquisition Regufations (FARYY™, Az 2 preface to our comments and in
reference 1o vour audit objective as stated in the andit repor, we want to nake clear what our
understanding is of the FAR. In general the FAR was written for and applies to government agencies.

BACKGROUND

The Aogust 17,2011 Statement of Fact (SOF} aedit of Clearfield JOC, states that it examined whether
e Clearficld JCC “award[ed] sub-contracts and claimfed] costs in acoordanae with [the] FAR.™ The
FAR provisions cited by e CIG in the SOF, however, do not apply to the awarding of subcontracts by
Clearfield JCC, The OI5's assertion to the contrary is an astonishing and dramatic departure from wall
sattled law and practice. From there the OIG changed citations for it next reports but has basically
continued 1o try to folkow the same premise,

THE OIG's FAULTY PREMISE

The OIG's Report is based entively on the faulty premise that MTC was required fo comply with FAR
vequirements that do not exist, The OIG insists that MTC, ss a govermment contractior awarding
subconiracts, is subject to the same procedural requirements the FATR imposes on the government when
it awards prime contracts, But, as pointed oot by MTC and numerous olher Job Corps Center operatars,
iy ix wraf the fmv, Becavse the OIG continies to sel for itsel§an ervoneous objective, it ends up with an

insupportable and erroneous finding:
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FAR?

OIG Finding — MTC Clearfield did not comply with specific sections of the FAR when awarding
sub-contracts and purchase orders.’

e MTC did not comply with specific sections of the FAR when awarding purchase orders to
vendors for 16 of the 41 expenditures over $3,000 statistically selected.

e MTC had not established a control environment, including procedures and oversight, to
ensure compliance with specific sections of the FAR, Also, neither ETA contracting
personnel nor Job Corps regional staff adequately monitored MTC Clearfield’s procurement
activities for compliance with contract-specific sections of the FAR.

According fo the OIG, the FAR is applicable to MTC — as a contracted center operator — beeause its
compliance is required by the PRH and by the MTC Clearfield contract,

It is trus, as cited by the OIG, that MTC’s contract 1o operate Clearfield states that “[t}he center shall
establish systems to procure property, services, and supplies in a cost-efficient and environmentally-
friendly manuer in accordance with government policies. The contractor shall also establish systems to
provide provedures for receipt and accountability of government-owned property, material, and
supplies, i accordance with PRH 5.6.” This quoted seotion, however, offers sofhing to suppott the
OIG’s statement that “the FAR is applicable fo contracted center operators because its compliance is
requirgst ... by the MTC Clearfield contract”

And, while it is also true, as cited by the OIG, that the PR section 5.6 R1 states “Center operators and
CA/CTS contractors shall follow all applicable procurement regulations, to include those contained in
the FAR,” there is, again, nothing in this statement that supperts the GIG’s position regarding which
FAR provisions are “applicable” to Center operators’ subcontracting activities and how such provisions
are to be applied.

Against this paltry backdrop, the current O1G Report takes a giant leap and seis forth a new set of
“Isipecific FAR requirements for centers procuring supplies or services and claiming costs.” The
spesific FAR sections upon which the OIG now relies ate set out below in regular text. Curiously, the
OIG omits portions of the cited FAR sections — the portions that appear below in bold italics -
presumably because such sections undercut and render insupportable the pesition taken by the OIG
here:

o TAR Subpart 52.244-5, Compatition in Subcontracting

FAR Subpart 52.244-3 as preseribed in FAR Subpart 44.204(c} ~
The Confractor shall select subcontractors (including suppliers) on
a competitive basis to the maximun practical extent consistent
with the objectives and requirements of the contract,

o FAR Part 44, Swbcontraciing Policies and Procedures

' The new Draft Report raplaces the previously unidentified FAR provisions relied upon by the 0iG in clsiming
MTC was non-complaint, with citations to Part 44,
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FAR SUBPART 44.2 CONSENT TO SUBCONTRACTS’
44.202-2 Cousiderations,

(e} The contracting officer responsible for consent must, af ¢
nripimam review the request and supporting doaia and consider the
Solfewing:

FAR Subpart 44.202-2{a)}3) - Obtain adequate price competition or
properly justify its absence. [In fact, this section actually asks the
C.0. to consider “Was adequate price conpetition ehtained or iis
abseuce properly justificd?”}

FAR Subpart 44.202-2(a){(7) and FAR Subpart 9.104-1 — Obtain a
sound basis for selecting and deterimining the responsibility of the
particular subcontractor, including past performance, technieal
requirements, and ability to comply with proposed performance and
delivery schedules, [In fact, this section actually asks the C.O. to
consider “Does the contractor Tave ¢ sound basis for selecting and
determining the responsibility of the particufar coniracior?” and
makes ng reference whatsosver to FAR 9,104-11,

FAR Subpart 44.202-2(a)(8) — Perform adequate cost or price analysis
or price comparisons and obtain certified cost or pricing data and data
other than certified cost or pricing dafa. [Again, this section aciually
asks the C.O. to consider “Has the contractor performed adequnte
cost or price antalysis or price campavisons and oblaised certified
cost or priving dote and data other than certified cost or pricing
daig?”]

FAR Subpart 44.202(2)(9} - The proposed sub-contract fype should be
appropriate for the risks involved and be consistent with current
policy. [And again, this section actually asks the contracting officer to
cousider “Is the proposed subcontract type appropriote for the risks
involved and cousistent witl carrent policy? ™

FAR Subpumrt 44.202-2(a)(11) - Adequately and reasonably translate
prime contract technical requirements into subcontract requirements,
[And finally, again, this section actually asks the contracting officer to
consider “Has the contractor adequately and redsonubly transtated
prime contract technical requirements inte subcontrace
requirements?”]

e FAR Subpart 52216-7, Aflowable Cost and Payment
Subpart 52.216-7(a) Mvoicing (sub-paragraph 1) - The
Government will make payments to the Contractor in accordance

with FAR Subpart 312,

o FAR Subpart 31.2 Conrracis with Commercial Organizetion

? [tig critical to note that SUBPART 44.2 applles to situations where contracting officer consent to subcontracting
is required. Thig is only true for 3 very small portion of MTC's subcontracting activities,

3

MTC Clearfield Sub-contracting
37 Report No. 26-12-003-03-370



U. S. Department of Labor — Office of Inspector General

Subpart 31.201-2 (d) Detervrining Allowability = A contractor is
responzible for accounting for costs appropriately and for
maintaining records, ineluding supporting docwmentation,
adequate lo demonstrrte that costs claimed have been incwrmed,
aml are allocable to the contract. The contracting officer may
disallow all ar part of & cleimed cost that is medequately
suppeted,

The new Drealt Repor continues to be based upon an entirely fanlty premise regarding the application of
the eited Federal Acquisition Regulations and, therefore, cannat stand,

THE FAR PROVISIONS CITED BY THE OIG DO NOT IMPOSE REQUIREMENTS ON MTC

FAR Subpart 52.244-5. A conhactor such as MTC is reguired to select subcontractors on a
competitive basis to the maximum proacifeal extent consistent with ile abjectives and requirentents of
its contract. This section does not mandate full and open competition in all or even Most instances, nor
does it impose all or any of the requirements of Part 6 on contragtors in terms of the available bases
andfor justification for limited or non-competitive awards,

FAR Subpart 44.2. FAR Subpart 44.2 does not impose specific requirements on MTC, nor are the
contents of this Subpart conteactually Dowed-down to MTC. FAR Subpart 44.2 addresses the situation
where a prime conteactor is reguired to "notify” the contracting officer of, and obtain the contracting
officer's "cansent” to, the prime confractos's award of & particular subcontract or subcontracts, This
"consent” process, where applicable, is very general, Said another way, FAR Subpart 44.2 docs nod
specify requirements subcontracts must meet fo obtain contracting officer consent, it sets forth
“considerations™, Government consent to subcontrects, when requined, is clearly intended to be a
Mexible process in which the contracting officer has broad discretion.

FAR 44, 202-2(a) begins as follows;, "The contracting officer responsible for consent must, at &
minimem, review the request and supporting data and cepsider the following: ... "(Emphasis added).
The FAR goes on to list thiteen questions for the contracting ofTicer fo consider, five of which are cited
by the O1G as the basis for its findings here, namely: {(8)(5) "Was adequate price competition obiained
or its ahsence properly justified?, (a31(7) "Does the contractor have a sound basis for selecting and
determining the responsibility of the particular subcontractor?”;, {a)(8) "Haz the contractor perforimed
adeguate cost or price analysis or price comparisons and obtained certified cost or pricing data and data
ather than certified cost or pricing data™; (a}9) “Is the proposed subcontract type appropriate for the
risks imvalved and consistent with current poliey ™ and (2)(11) "Has the contractor adequately and
reasonably translated prime contract teehnical requirements into subeontract requirements”, Nowhere
does the FAR say that consent is 1o be denied, or granted, depending on the answers to any, some, or all
af these questions. Yel on the basis of these general considerations the OIG now seeks to impose on
conlracted Job Corps Center operators a long list of new obligations.

Only 4 subcontracts (Professional Health Services only, based on the contract tequirements) at
Clearfield were subject to the FAR Part 44.2 "consent” requirements ingpresed wpen conirmching
afficers. And the files confinn that these were expressly consented to by the DOL contracting officer,
There is no indication that the contracting officer did not "eonsider” all relevant facters in this process
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and, even if there was, such failure to consider on the part of the contracting officer would not constitute
non-compliance by MTC.?

FAR 9.104-1, The OKG also cites to FAR 9.104-1 as applicable to MTC’s subcontracting activities.
This provision sets forth general standards for determining whether a prospective contractor is
responsible, The policy vnderlying this provision is found in FAR 9.103(b}: "No purchase or award
shall be made unless the contracting officer makes an affirmative determination of responsibility.” As is
the ease with the cited consent provisions, FAR 9,104 applies to the contraciing officer’s selection of
prime contractors. It does not suggest, let alone mandate, procedures that a prime contractors must
follow in selecting its subcontractors. Nor was this FAR provision comractually flowed-down to MTC
in its Clearfield contract,

FAR Subpari 52.216-7 & FAR Subpart 31.2, MTC objects to the QIG's methodology for
determining the amount of questioned costs. The OIG questions the entite subcontract value of any
subcontiact awarded using procedures that it finds "noncompliant.” This is wrong. In each instance cited
in the audit, the Job Corps received valuable goods and or services in return for the payment made
{through MTC) to the subcontractor. The hypothetical detriment to the Job Corps, iT any, of MTC’s
theoretical “noncompliance” cannot and does not mean the Job Corps did not recsive significant value
from the subcontractor costs. Indeed the value of any alleged noncompliance, if such actually existed,
would be at most a simall fraction of the subcontract value.

THE OIG’s REPORT CANNGT STAND

MTC opposes the OIG's draft findings, and the manner in which it has gone about reaching these
findings. In this regard it is imporfant to note that MTC was denied an exit conference regarding the
OIG’s proposed findings, allegedly because of the extent of disagreement between the parties, The
existence of a strong difference of opinion ou the issues central to the OIG’s findings is a remarkable
and particularly unacceptable reason for denying a contractor a conference,

MTC has taken all the necessary and appropriate steps to ensure that best value is recelved by the
government in connection with its subcontracting activities for the operation of the Clearfield Job
Corps Center, Accordingly, MTC disputes the OIG’s findings, as well as the recommendation that
MTC repay the questioned costs, particularly since the OIG questions MTC’s suboontracting costs
based upon "nen-compliance with the FAR®

MTC has an approved purchasing system. Where such a system is vequired, Part 44.301 directs the
contracting officer to “evaluate the efficiency and effectiveness with which the contractor spends
Gaovernment funds and complies with Government policy when subcontracting” under such system,
This evaluation looks at market research, degree of price competition, pricing policies and techniques,
methods for evaluating subcontractor responsibility, CAS compliance and management, among other
elemeuts. The contracting officer does rof require or examine whether a contractor conducts its
subcontracting activitics as an agency would be required to: in strict compliance with the FAR, wor con
the OIG.

® ftis also Important to note that MTC has thirteen (13} apen annual purchase orders — hasicaily blanket purchase
agreements - at Clearfield. The “consent” process does net apply to these types of arrangements, uniess they
are for Professional Health Services, Nine of the 13 {the remaining four purchase orders are for Professional
Health Services and contracting officer’s consent was obtained) allegedly irproper expenditures noted in the
Draft Report are blanket purchase-type arrangaments — agreements that cover future purchase orders that may
be issued. These are not contracts. FAR 16.703(a}(3) ["A basic ordering agreement iz not a contract");
16.702{a)(2) ("4 basic agreement is not a contract.”); Crewzers FireCrew Transport, inc. v. United States, US Court
of Federal Claims No, 10-819C, January 28, 2001{"1t is wall established that BPAs are not contracts”).
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The specific bases and support for MTC’s opposition are set out befow. Please note that much of what
is contained in this Response has already been provided, in writing, to the OIG. Inexplicably, however,
despite MTC’s detailed and irrefutable support for almost every cost challenged by the OIG, the latest
Diraft Report containg the same or similar insupportable recitations and conclusions as the previous
drafts. In other words, it appears the OIG has not taken into account any of the substantial and
irrefutable material submitted (o date by MTC. And, in those rare instances where such information has
been taken inte account, the current Draft Report simply raises new and equally insupportable grounds
for challenging MTC's subcontracting activities and costs. Please note that MTC’s prior filings are
incorporated, by reference, in their entirety here.

MTC Clearfield’s Mon-Compliauce Resulted in More Than $3 Million in Guestioned Costs

O1G Finding - Sub-contracts Above $25.000 Where Speeific FAR Non-compliance Resulted in
Ouestioned Costs

The following are examples cited by the OIG for the two different types of specific FAR non-
compliance followed by MTC's response.

Cited Example | ~ Mathew Gardiner, ML,

OIG Statement - Mathesy Gardiner, M D, Subconiract

Sub-contracts managed by MTC Clearfield — In 2010, Mathew Gardiner, M.D, was awarded a sub-
contract with a base 2-year amount of $68,800 to provide psychiatric services for Job Corps students.
The contract also had three option years with an aggregate value for all five years of $202,240. In
awarding the initial sub-contract, MTC Clearfield requested bids o the FedBizOpps website and
received one bid, from Mathew Gardiner,

MTC Clearfield did not comply with FAR Subparts 44.202-2(2)(7) and (8), and FAR Subpart 9.104-1
when awarding the sub-contract to Mathew Gardiner. MTC Clearfield did not perform a cost or price
analysig in the absence of adequate cost competition. Additionally, MTC Clearficld did nof develop or
document an adeguate basis for awarding the sub-contract. The sub-contract was for psychiatric services
for the center students. As such, it was critical for MTC Clearfield to ensure its stodents received
adequate psychiatric care by performing responsibility checks on the vendors based on the quality of
services to be provided as well as cost. Possible responsibility checks for a physician include:
experience and performance providing services to a diverse student population, ages 16-24; evidence of
technical expertise; and evidence of performance on similar type contracts.

Although MTC Clearfield did Hst responsibility checks as criteria in the solicitation, there was no
svidence it performed responsibility checks to provide assurance that Mathew Gardiner could
satisfactorily perform the contract as required by FAR Subparts 44.202-2(a)(7) and FAR Subpait 9.104-
1. In addition, MTC Clearfield did not perform or document cost or price analysis as required by FAR
Subpart 44.202-2(a)(8). Such analysis to ensure fair pricing was critical because the center only recelved
one bid. As such, MTC Clearfield could not ensare the sub-contract award resulted in best value to the
government and adequate psychiatrist care for its students. We questioned the costs for the base 2-year
period only and not the option years, or $68,800,

MTC Response ~ Mathew Geardiner, M.D. Subconiract

MTC disagrees with this finding. The OIG cited FAR 9.104-1 as applicable to MTC’s subcontracting
activities. This provision sets forth general standards for determining whether a prospective contracior is
responsible, The policy underlying this provision is found in FAR 9.103(b): "No purchase or award
shiall be wade unless the contracting offfcer makes an affivmative determination of responsibility.” As is
the case with the cited consent provisions, FAR 9.104 applies to the comtracting officer's selection of

6

MTC Clearfield Sub-contracting
40 Report No. 26-12-003-03-370



U. S. Department of Labor — Office of Inspector General

prime contractors, It does not suggest, fet alone mandate, procedures that a prime contractors must
follow in selecting its subcontractors. Nor was this FAR provision contractually flowed-down to MTC
in its Clearfield contract,

The contiacting officer must review and consider FAR Subpart 44.202-2(a¥7) and FAR Subpart
44,202-2(ax(8) before providing consent to subconfracts. This contract was approved by MTC’s
Reglonal Contracting Officer and consent was obtained per FAR Subpart 44,2, “Coensent to
Subcontracts,” There is nothing to indicate the contracting officer did noft perform his or her
requirements adequately although the OIG would imply otherwise, Again the items being cited are
requirements of the contracting officer and not the contractor,

The responsibility checks MTC performed Included a license, certificate of insurance, DEA License,
and vésumé showing experience as incuinbent with an established past performance history of 3 years
with the center, MTC alse did an Excluded Parties List System (EPLS) check of this provider to verify
that the provider was not on the government’s debarred list, MTC followed our DOL approved
Purchasing Policies/SOPs. These responsibility checks and EPLS verification were provided to the
contracting officer for consideration during the consent evaluation process with this subcontiact,

Vendor was identified as a provider in MTC’s eriginal Clearfleld Job Corps Center operations proposal,
which was reviewed and approved during the proposal precess and incorporated into the prime contract.

The questioned cost of $68,800 reflects the full 2-year period of the contract, However, actual costs for
the audit period were $40,400. Thus the questioned cost for this subcontract and other questioned costs
on the addiiional subconiracts are substantially overstated,

Cited Example 2 — Adventures in Advertising

QI Statement ~ Adventures i Advertising Subcontract

Sole-source sub-contracts awarded by MTC Clearfield — In 2010, Adventures in Advertising was
awarded a base two-year, $607,040 sub-contract fo provide student clothing and career prep uniforms to
Job Coeps students. The contract had three option years with an aggregate value for all § years tofaling
$1,517,600, In awarding the initial sub-contract, MTC Clearfield issued a sole-source award and did not
competitively bid or advertise the sub-contract.

MTC Clearfield did not comply with the FAR when awarding the sub-contract to Adventures in
Advertising because it did not provide adequate justification for sole-source procurement and it did not
document a sound basis for the asvard as required by FAR Subpart 44 202-2{a}(7) and FAR Subpart
41041, The sole-source justification records maintained by MTC Clearfield stated, “Oaly one
responsible source for the needed supplies/services.” However, the justification did not include
substantive evidence that no other responsible party existed, that 1he center developed and used
;espons:bnhty checks to enswre the vendor could satisfactorily comp lete the sub-contract, and that fair
pa fcing was insured by performing cost or price analysis as required by FAR Subpart 44.202-2(a)}(8}.
Therefore, MTC Clearfield had no assurance that the sub-contract represented the best value for the
government. We questioned the cost for the base 2-year period of the contract, or $607,040,

MTC Response — ddventures in Advertising Subconract

MTC disagrees with this finding, The OIG cited FAR 9.104-1 as applicable to MTC’s subcontracting
activities. This provision sets forth general standards for determining whether a prospective contractor is
respansible. The policy underlying this provision is found in FAR 9.103(b): "No purchase or award
shall be made unless the confracting offfcer makes an affirmative determination of responsibility.” As is
the case with the cited consent provigions, FAR 9.104 applies to the comtracting officer’s selection of
prime contractors. 1t does not suggest, let alons mandate, procedures that a prime contractors must
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follow in selecting its subcontractors, Mor was this FAR provision contractually Mowed-dovn to MTC
in its Clearfizld contract,

The contracting officer must review and consider FAR Subpart 44.202-2(a){7) and FAR Subpari
44.202-2(a)(8) before providing consent to subcontracts, This contract was approved by MTC's
Regional Contracting Officer and consent was obtained per FAR Subpart 44,2, “Consent (o
Subcontracts.” There is nothing to indicate the contracting officer did not perform his or her
requireiments adequately althongh the OIG would imply otherwise. Again the items being cited are
requirements of the contracting officer and not the contractor.

The provider is the imcumbent with an established past performance history with the center. This was
based upon prévious competitive solicitation in which they were determined to be the only service
prowider that could meet the center’s unique requirements for quantity and selection that accepts
clothing vouchers om individual students. MTC alzo did an EPLS check of this provider to verify that
the provider was not on the gevermnent’s debared list. These responsibility checks and EPLS
verification were provided to the contracting officer for consideration during the consent evaluation

process with this subcomract,

As the center has over 1,000 students, baving a student elothing store cn site has been identilied as a
best practice. Adventores in Advertising along with center management have idemtified the type of
appropriate clothing the students can purchase. This on-site store reduces transportation and staffing
cosls ag superyised off-sile ips are no longer required.

The questioned cost of 3607,040 reflects the full 2-year period of the contract, However, actual costs for
the awdit period were $274,720, Thas the questioned costs for this subeontract and other questioned
costs on e additionel subcontracts are substantially overstated.

E:xhibit | of the OIG report included a summary af specific FAR nen-compliance for each of the 10 sub-
contiacts where 010 questioned eosts. Included below is the swnmary with MTC"s applieable

responses.

Sub-Con with AR Mon-Complinnce
Amount of S ot
Vendor Name Contraci* Bervice FAR Non-Complinnce Issucs
bedars Provided . N
Adventures in Advertising | F607,040 Clothing +  Inpdequate Sole Source Tusfification

+ Mo evidence oilver wendars ot nvoilable

a  Respomsibility checks nol dzmlupcd and wied

o Costor Price Analysis was nol conifucted ox
dogimented

MTC Response: See Cited Example 2 for Adventures in Advertising response on page 7

Clark Finlinson, DDS 45 408 Iental | & DBneis for selection was not emplayed ar
dacumenied
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Good ar
Yendor Name %“mu.m n;l‘ Service FAR Non-Compliance Issucs
oniract ;
Provided

MTC Response: Approved DOL consent form in file; bid abstract in fAle referencing three competitive
bids; awarded to low bid which met selection criteria. This vender is a small business. The respansibility
checks MTC performed included a license, certificate of insurance, DEA License, and résumé showing
experience a5 incumbent with an established suceessful past performance history of 9 years witl the
center, MTC also did an EPLS check of this provider to verify that the provider was not on the
governiment's debarred list. These three competitive bids, small business classifeation, responsibility
checks, and EPLS verification were provided to the contracting officer for consideration during the
consent evaluation process with this subcontract,

Vendor was identified as a provider in MTC's original Clearfield Tob Corps Center operations proposal,
which was reviewed and approved during the proposal process and incorporated into the prime contract,

Actual contrect costs for audit period were $21,3148.

Davis Applied 700,794 Speclalized ¢ ladeguade Sole Sowrce fustification
TI:I:"I I]l}l'ﬂg}f Ca]lege - 'fo Tmi“iﬂg s Mo evidence other verdars nol aviilable
Center Training v Respomsibility checks ol developed and wsed
»  Cosl ar Price Analysis was nol coducied or
dacumented

MTC Response: The center has a signed educationzl MOU agresment. Davis Applied Technalogy
College (DATC), offers CHA, Manufactoring Technology, Small Engine Repair, and Composites
training, DATC has partneved with the center fo tailor programs to best meat the center’s needs. As a
pulblic technical college, the prices are regulated by the state, DATC offers vocational training
opportunities for selection by the students. This is an accredited college, and the students are able to
abtain state resident tuition vates. This vendor has an established successful past performance histary
with the center, DATC is the closest college to the center, In fagt, the DATC offers a nursing program
adjacent to the center which allows the students to walk to class from the ceater, this saves both
transportation and meal costs since the students can also return to the center for lunch,

Wendor was identified a5 a provider in MTC's original Clearfield Job Corps Ceiter aperations proposal,
which was reviewsd and approved during the proposal process end incorporated into the prime contract.

Actual contraet costs for andit period were $348,884. The center received 319,400 in Pell grants to offset
costs during the audit period.

Davis Applicd | 85,081 Specinlized luadequnle Sode Seurce Justification

Technology — Advanced Training * Mo evidence olher vendors ot available

Career Training *  Teespansibility checks not develaps:d amd used
« Cost or Prece Annlysis vwas ot conducted or

S — I decanented
MTC Responve: See Davis Applied Technology College — Off Center Training response,
Diane E.H. Wilson, ME-P 254,150 Physicinn +  Basiz fir selection was nol employed ar
L documented

MTC Response: Approved DOL consent form in file; bid abstract in file referencing four competitive
bids; awarded to best value based upon center management’s interview of potential candicdate
{docomented in file). This vendor is the incumbent end has 17 yenrs of successful past performance
Tiistory,

Vendor wag identified as g provider in MTC s ariginal Clearfield Job Corps Center operations proposal,
which was reviewed and approved during the proposal process and incorporated into the prime contract

Actual contract costs for audit period were S130,951,
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Amount of i GF;?_" or
Vendor Name Contract® Service FAR Non-Compliance Issucs
onlract
| Hill AFB Pl : Provided
Hill AFB Pharmaceuticals 448,000 | Phamaceuticals | o Inadeque Sale Sonrce fusiification

MTC Response: Approved DOL consent form in file. Hill Air Force Base is a federal government entity,
An agreement with Hill Air Force Bage is in the file for government pricing for the pharmaceuticals,
Because MTC was purchasing from a government entity and receiving government pricing, MTC is not
vequired to do further procurement procedures. MTC relied on Hill AFB's procurement procedures for
pcquiving said pharmacentical supplies, Award amount was baged on center’s prior usage from this
military invenlory supplicr, with consideration for student population changes,

Actual contract costs for audit period were 395,434, I

Mathew 1. Gardiner, MD 68,800 Pryeilstric #  Price competition was ol chtalised
& Hasig for selechion was nol amnployed or
documented
& oo or Prees .r'u!ln|pi.1. g gl conducted or
documemed
MTC Respovse; See Cited Example 1 for Mathew I, Gardiner, MD response an page 6
Mathew G, Thain, OD Gl,250 Chptgemetry o Bngds for sclectbon was ool employed or
documented

MU Kesponge; Approved DL consent form in file; bid abstract in fila referencing three competitive
bids; awarded to low bid which met selection criteria, This vendor is & small business, The responsibility
checks MTC performed inchided a license, cerfificate of insurance, DEA License, and résumé showing
cxperience as incumbent with an established successful past performance history of 6 years with the
center. MTC also did an EPLS check of this provider to verify that the provider was not on the
povernment’s debarred |ist. These three competitive bids, small business classification, responsibility
checks, and EI'LS verification weve provided fo the contracting officer for consideration during the
consent evaluation process with this subcontract,

Wendor was identified as a provider in MTC's original Clearfield Job Corps Center aperations proposal,
which was reviewed and approved during the proposal process and incorporated into the prime contract.

Actual contract costs for awdit period were $31,168,

Weber State University 75,750 Specialized +  Inadeguats Sole Source Justification
Training » Mo evidence other vendors ned availnbie
| & Respensibility chesks not developed and
uzcd
e {loslar Price Annlysds was ool conduded ar
documeelod

MIC Rexponse: The conter has a signed educational MOU agresment. As a public college, the prices are
regulated and subsidized by the state of Utah. Weber State University offers advanced academic and
vocational opportunities for selection by the students. This is an accredited university, and the students are
ahle to obtain state resident toition rates, Thiz site provides programs that other local community colleges
and universities do not. This vendor has an established successinl past performance history with the
canter.

Vendor was identified as a provider in MTC s original Clearfield lob Corps Center operations proposal,
which was reviewed and approved during the proposal process and incorporated into the prime contract,

Actual contract costs for audil period were 359,022, The center received 58,663 in Pell grants to offset
costs during the audif period.

—_—
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Amount of GOGd. or
Vendor Name Contract* Service FAR Non-Compliance Issues
Provided
Davis Hospital and 367,500 Emergency + Imadequate Soke Source Justification
Medical Center Medical # Mo evidence other vendors not avsilable
¢ Respongibility checks not developed and
used

«  Cost or Prie Analysis was not conductod or
documented

MIC Response: The center has a signed MOU agreement which provides 75% of billed costs, This
hospital is the closest facility for emergency medical services 1o the center. The file indicates that no other
hospital within 25 miles would offer a discount from their billed charges. This vendor has an established
successful past performance history with the center.

Vendor was identified as a provider in MTC’s oviginal Clearfield Job Corps Center operations proposal,
which was reviewed and approved during the proposal process and incorporated into the prime contract.

Actual contract costs for audit period were $97,806,

Total $2,813,773

* The “Amount of Contract” columy reflects base yeay amounts ondy and not option-year amounts,

FAR subpart 44.2 pertains to instances the contractor should obtain consent for certain subeontracts. In
Clearfield JCC’s case, the center contract only requires consent by the contracting officer for
Professional Health Services. In each eirgumstance where consent was required, the center did receive
such consent. The contracting officer is to consider each of the FAR citations listed by the OIG in
grauting their consent. There is nothing that we are aware of that would indicate that consideration was
not utilized in such award. )

For the other contracts where consent is not required, we have indicated the support and justification for
each award. It does nof appear that any of these items were looked at by the OIG at the time of the
center visit by the OIG or at the time the center responded to the statement of facts issued by the OIG
swith supporting backup. In fact, the only thing that changed in any of the reports issued by the CIG was
the various FAR clauses they indicated were applicable in the audit. Each fime the OIG continued to try
to support requirements of the FAR which contractors are not subject to.

MTC strongly disagrees with these OIG findings as evidenced by the information discussed above.
Additionally, overalf each of the subcontracts above that have been questioned provides the best value
for the government.

OIG Finding - Seme Iuvoice Paviments Dacked Adequate Supporting Bocumentation

As required by FAR Subpart 31.201-2, MTC Clearfield did not always obtain required supporting
documentation prior to payment for 3 of the 12 sub-contracts we reviewed. For bwo physician sub-
contracts, documentation required by the contract to support billed hours was not obtained and reviewed
prior to payment. The two doctors bilfed hours that were not supported totaled $140,979 and $21,318,
respectively. For the third sub-contract, a comparison of the yeceiving reports and related invoices
indicated that $2,844 was paid for pharmaceutical supplies fhat were not received. In total, $165,141 in
payments lacked adequate supporting documentation. These costs were alveady included in the $2.3
million we questioned because the sub-contracts were improperly awarded.

i1
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MTC Response:

MTC disagrees with this finding. This finding indicates that three of the subconiracts did not have
adequate documentation to support nvoice payments. Twea of those subeontracts relate to medical
services, The SOF stated “timesheets, as required by the contract, were not used to support billed
medical houes (Finlinson and Wilson)”, The subcontracl paragraph on inveicing is as follows: The
contractor shall submit to MTC, on a manthly basis, an invoice for services provided during the covercd
billing period.

The invoiee shall include, a1 a mindmum:

« Breakdown of hours worked

* Date(s) services provided

* Houely rate for individual services, extended unit price and tofal
* Invinice number and date

The finding oviginally stated timesheets are required, We disagreed with fhis finding as there is no
speeific requirement for timesheets, After further discussion with the auditor it was indicated that
timesheets are inplied. This is an interpretation of the auditor and not a requirement of the suboontract.
Each invoice includes & breakdovwn of hours worked; the date or range of dates the services were
provided; the hourly rate for the individual services with extended unit price and total; and invoice
ntimber and date. The current Geding now eliminates thie word timesheets and does not indicate what
supporl was missing but just gencrically refers o “documentation required by the conteact™. All
documentation required by the subcontract supporiing the services was obtained. For internal contrel
purpases the center maintaing logs of sludents who receive medical services, The invoices are approved
lry the medical support staff that validate the time and services performed. There is definitely adequate
docwmentation to support these payments. We disagree with this finding,

The third subcoutract that was questioned was for Hill AFB Pharmaceuticals, in which the SOF stated
“documentation did not support payments made™, After forther discussion with the Cleafield JCC
Accounting Manager, she indicated that there were times that the matching of invoices to receiving
documents was not performed until &fter the payment of the invoice, This was corrected prior to the ond
of fieldweork of the QIG audit team.

OIG Finding - Expenditures over 83,000 that Besulted in Coestioned Costs

The OIG cites the following as examples of e center's inadequate sole-source justifications:

Cited Example | - Metwork Consulting Service

(UG Statement — Nevwork Consulting Service

MTC Clearfield sole sourced a purchase of software maintenanee from the vendor Metwork Consulting
Service, Justification for the sole-source purchase was documented a5 the vendor baing the only
pesponsible sowce for the needed supplies, However, the justification did nat inchde sufficien
evidence that no other responsible party existed as required by FAR Subpart 44.202-2(a}5); that the
center developed and used responsibility checks to ensure the vendor conld satisfactorily deliver the
goods or services s requived by FAR Subpart 44.202-2{a)(7}; or that cost ar price analysis was
perfarmed to ensure fair pricing as required by FAR Subpart 44.202-2(a)(8). Az such, we questioned the
$15,851 paid for fthe software maintenance,

M Response — Network Congulting Service

MTC disagrees with this finding. Again the FAR clanses being cited are requirements of the
contracting officer and not the contvactor, The contracting officer must review and consider FAR
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Subspart 44 202-2{a)(5), {7} andl (8) before providing consent to subcentracts, Due to the type of this
purchase gnd the fact that MTC has a Contractor's Purchasing System Review [CPSR) certification, the
contracting officer is not required 1o provide consent. However, during the CPSR process when the
contracling officer evaluated MTCs Purchasing Policies and Procedures, the confracting officer
comsidered the FAR Subpart 44.202-2 and deemed MTC's Purchasing Policics and Procedures
seceptable and thercfore approved them,

This purchase is for an existing software packape. This represents an annual license and maintenance
fee with the original software supplier. High performance lias been maintained throughaut the time
period,

Cited Example 2 — Jostens, [nc,

OIG Statemend — Jostens, Inc.

On twa pecasions, MTC Clearfield sole sourced purchases of graduation supplies from the vendor
Jostens Ine. Justifications for the two sole-source purchases were not documented as vequived by FAR
Subpart 44, 202-2(a)}5). Az such, we questioned the $14, 183 paid for the two purchases of graduation
supplies.

MTC Response — Jostens, fnc.

MTC disagrees with this finding. Again the FAR clause being cited is requirements of the
contracting officer and not the contractor. The contracting officer must review and consider FAR
Subpart 44 202-2(a)(5) before providing consent Lo subeontracts. Due to the type of this purchase and
the act that MTC has o Conlractor's Purchiasing System Review (CPSR) eerfification, the contracting
officer is not required to provide consent. However, during the CPSR process when the conlracting
officer evaluated MTC"s Purchasing Pelicies and Procedures, the conteacting ofTicer consideved the
FAR Subpait 44.202-2 and deamed MTC s Purchazing Policies and Precedwres acceplable and therefore
approved them.

The expenses identified by OIG consist of costs for the prior prime Clearfield JOC aperations contract
and outside (non-contract) fending from Davis County School District, The vendor has been wsed for
graduation supplies due to quality of service and contract. Diplomas and covers bave the center logo and
custom design which would require extra dic and sedup fees to purchase elsewhere.

MIC Carall Response fo Owestioned Costs over 53,000

The vast majority of the OIG's sample is made of up individualized checks for multiple invoices on
each check. Each inveice iz then broken doven into individual purchases. These invoices, for example,
consist of multiple students” college tuition or individual persons to fill temporary staffing positions.
Each af these individual purchases is well under the OPG s $3,000 throshold,

MNew OIG Finding {not ineluded in the original Statement of Facls)

In addition, during our audit scope period of April 1, 2000, to Mareh 31, 2001, we reviewed [0 expend itures
representing payments made to Salt Lake Community College that were not included in our statistical
sample, MTC Clearfield paid a total of $144,428 for those 10 expenditures, but could nat justify why the
expenditures were paid without a sub-contract or purchase orders, The 10 expenditores represented
procurement of educational services and a contracting solicitation invalving a sub-contract o purchase order
that should have been advertised and awarded before the payments were made, In accordanee with FAR
Subpart 44.202-2(a)7) and FAR Subpart 2.104-1, MTC should have conducted fair and open competition
and awarded a purchasing instrument appropriate to the circumstances, or properly justified sole-source
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procurement. As of April 1, 2011, MTC Clearfield awarded a sub-contract to Salt Lake Community College
to provide educational services, which provides validation of what MTC Clearfield should lave done ta
precede the 10 expenditure payments made during our audit scope period,

MTC Response

This finding was net included in the Statement of Facts or the previous diseussion drafts issued by
the GG, Therefore no previous discussion was avatlable until the final draft of this report.

MTC disagrees with this finding, The OIG cited FAR 9.104-1 as applicable to MTC s subcontiacting
activities. This provigsion sets forth general standards for determining whether a prozpective contractor is
responsible. The policy underlying this provision is found in FAR 2.0103(k): "No purchase or award
shall be made unless the comrracting afffcer makes an affirmative determination of responsibility.” As is
{he cage with the cited consent provisions, FAIR 9,104 applies to the contraceing afficer s selection of
prime contractors. [t does not suggest, lot alone mandate, procedures that a prime contractors must
[ollew in selecting its subcontractors. Mor was this FAR provision contractually flowed-down 1o MTC
it its ClemTield eontract.

The contracting officer must review and consider FAR Subpart 44.202-2(a)(7) before providing consent to
subcontracts. This contract was approved by MTC's Regional Contracling Offcer and censent vwas obteined
per FAR Subpart 44.2, “Conseit to Subcontiacts.™ There is notlhmg to indieate the conlracting officer did
not perform his or her requivements adequately although the OIG would imply otherwise. Again the items
being cited are requirements of the contracting officer and not the contastor,

The center has a signed educational MOU agresment from 2003, which awtomatically renewed until
eancelled, which covered the 10 expenditure payments made during the awdit period. As a public college,
the prices are regulated by the state, Salt Lake Community Caollege offers advanced academic and
vocational training opportunities for selection by the students. This is an accredited community college,
and the students are able to oblain state resident Wition rates. This community collepe provides
pragrams that other local community colleges do not, This vendor has an established successful past
performance history with the center.

Yendor was identified as a provider in MTC's original Clearfield Job Corps Center operations proposal,
which was reviewed and approved during the proposal process and incorparated into the prime contract,

The center received $103,934 in Pell grants 1o offset costs during the andit period.

CHG Statement: FAR Non-Congplicnce Consed By Wear Confral Environmens
MTC s Response

MTC takes exception to the assertion that “FAR Men-Compliance Cavsed by Weak Control
Enviromment.” The OIG asseris ilhese conditions occurred because MTC Clearfield liad not established a
cantleal enviroament, including procedures and oversipht, to ensure compliance with "FAR 52.244-5 for
selecting sub-contracts on a competitive bazis,” According to FAR Subpart 52,244-5, the contractor
shall select subconteactoss (including suppliers) oo a “eompetitive basis ta the maximum practieal
extent consistent with (he objectives and requivements of the contract.™ A contractor such as MTC
is required 1o select subcontractors on a competitive basis to the maximum praciicel extont comsistend
with the objectives and reqgufremenis of its contract. This section does not mandate full and open
competition in ali or even most instances, nor does it impose all or any of the requirements of Part 6 on
contractors in terms of the available bases and/or justification for lmited or non-competitive awards.
The QIG5 assertion infers mandatory compliance instead of to s procticel extend, as provided
in the FAR.
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The examples cited by the OIG as deficiencies in the 2005 CPSR report were coprected and approval of
sugh CPSR was obtained fiom the contracting officer. The policies and proceduzes MTC has put in
place do not mandate conpliance with e entire TAR, like a governiment agency. MTC's policies and
procedures that were approved thiough the CPSR process by the contracting office. MTC's approved
subcontracting policies and procedures were never intended 1o meet agency FAR requirements, bul were
established to comply with contractor requirements and insure ¢ strong control envirenment.

There are controls in place Lo ensure the government receives best value and procurements are based on
the policies and procedures in place. Sels source documentation has been an area where MTC
continues o modify and improve its policies and procedures. At the end of 2010, the policy was
changed to have all sole source justifications over $5,000 be reviewed by the Corporate Divector of
Procurement and approved by the Corporate Senior Vice President, Based on additional procurement
desk audit findings, the Director of Corporate Frocurement provided sole source training at the August,
2001 Finance Conference for the conter Finance and Administration Directors and Buyers,
Additionally, MTC is revising cumrent Purchasing Molicy 3,10 fo state that “Sole source purchases
between $3,000 and $5,000 must be submitted for corporate review”, The center has not always
documented this to the standard of the FAR, however, a contractor is not required to adhere to the FAR
asa whole, We have generally complied with our paligies and procedures, MTC performs reviews of
the contrals in place, assessments and continually teain their staff for improvements and compliance in
fhe procurement area. Having said s, MTC Clearfield docs have & very strong control environment.

COMNCLUSION

The O1G is strong, albeit misguided, in its belisf that DOL Job Corps contractors should be vequired fo
award subcontracts in accordance with the same detailed FAR requirements that the Governiment itsell
must observe when awarding prime contracts. This may be the QIG's understanding and belief, but it 15
not the lav,

The Q1G avditors have been respeetiul in their discussions with MTC, vet unyielding in their mission to
epply certain sections of the FAR to Job Corps contractors as though they were government agencies. [t
has alse been disappointing to see the OIG deny MTC a right to an exit conference and ignore entircly
the exfensive factual input provided by MTC regarding the various items identified in the audit. In the
end, MTC is baflled by OIG"s insistence on its “findings™ regardless of whether such “findings™ have
iy factual or legal support. IUis discouraging, at best, to see an important governiment sudit function
performed in such a misgnided and wasteful manner, The OTG°s Report is ervonecus and prejudicial,
MTC reguests that such Report ba withdrawn,

Sincerely,

ﬁc

Lyle J. Parry
Sr, Wice President, CTFO

s Scott Marquardt, MTC
Denn Hoffiman, MTC
Jessica Joiner, Clearficld JCC
Advin Edweards, 016G DOL
Lindsay Simmons, Jackson Kelly PLLC
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